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REVI EW of a decision of the Court of Appeals. Affirmed in
part, reversed in part, and cause renmanded.

11 M CHAEL J. GABLENMAN, J. This case is a conplex civil
action that initially involved fourteen different parties in
ei ghteen separate, but related, clains and counterclains. The
controversy centers on a bitter interfamlial dispute anong John
Link (Jack) and his tw sons, Jay Link (Jay) and Troy Link
(Troy). The Link famly owns various conpani es that produce and
di stribute nmeat and cheese snacks.

12 In August 2005, after a nunber of conflicts between
Jack and Jay, Jay's enploynent ended at Link Snacks, Inc. (Link
Snacks) . In Septenber 2005, Jack and Troy filed suit seeking
specific performance of a Buy-Sell Agreenent that would require
Jay to surrender his shares in Link Snacks. Jay filed
counterclains alleging that Jack and Troy had breached fiduciary
duties owed to Jay as a mnority sharehol der by "squeezing" Jay
out of Link Snacks in a schenme to buy Jay's shares at a
di scounted price.

13 After two years of discovery, the Wshburn County
Circuit Court, Eugene D. Harrington, Judge, presiding, conducted
a trial in three phases, which included a six-week jury trial
The jury found that Jack and Troy breached fiduciary duties owed
to Jay, and that Jay breached fiduciary duties owed to Link
Snacks. During the third phase of the trial, after the jury's
verdicts, the circuit court granted specific enforcenent of the

Buy- Sel | Agreenent and concluded that Jay, as a matter of |aw,
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had not been oppressed under Ws. Stat. § 180.1430(2)(b) (2005-
06) .1

14 Jay appealed three issues to the court of appeals.
First, he argued that the circuit court erred in its conclusion
that Jay had not been oppressed by Jack and Troy. Second, he
argued that the circuit court erred in limting the evidence he
could present regarding his theory of damages relating to his
breach of fiduciary duty clains against Jack and Troy. Third
he argued that the circuit court erred in remtting the punitive
damages awarded agai nst Jack for breaching fiduciary duties owed
to Jay.

15 Jack cross-appealed the jury's verdict awar di ng
punitive danmages to Jay. Link Snacks also noved to dismss
Jay's appeals related to: (1) Jay's contention that the evidence
at trial established oppression as a matter of law, and (2)
Jay's argunent that the circuit court erred in limting the
evidence Jay could present regarding his theory of danmages
relating to his breach of fiduciary duty clains against Jack and
Tr oy.

16 This is a review of a judgnent and an order of the
court of appeals.? The judgnent of the court of appeals granted
Jack and the renmaining respondents and cross-appellants parti al

di sm ssal of Jay's appeal. The order of the court of appeals,

L All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.

2N Air Servs., Inc. v. Link, No.2008AP2897, unpublished
slip op. (Ws. C. App., Nov. 17, 2009).
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which was issued separately, reversed the circuit court order
remtting a punitive damages award agai nst Jack, reasoning that
Jack' s postverdict notion requesting the remttitur was untinely
filed under Ws. Stat. § 805.16

17 Three issues are before this court:

18 First, Jack argues that the court of appeals erred in
reinstating the $5,000,000 punitive danmages award against him
The court of appeals reinstated the punitive damages award
because Jack's postverdict notion requesting the remttitur was
untinmely filed under Ws. Stat. 8 805.16. Jack argues that: (1)
the circuit court properly considered his postverdict notion

under State v. Treadway, 2002 W App 195, 257 Ws. 2d 467, 651

N.W2d 334; or, (2) alternatively, if the circuit court did err
inits reliance on Treadway, the bright-line rule articulated in

St. John's Hone of MIwaukee v. Continental Casualty Co., 150

Ws. 2d 37, 441 N.W2d 219 (1989), should be extended to limt
the discretion of the clerk of «circuit court in accepting
pl eadi ngs recei ved after usual business hours.

19 Second, Jay argues that the court of appeals erred in
concluding that, under the benefit-estoppel doctrine,® he waived
his right to appeal the judicial dissolution claim under Ws.

Stat. § 180.1430(2)(b).

51In Wandot te Chem cal s Cor p. V. Royal El ectric
Manuf acturing Co., 66 Ws. 2d 577, 592-93, 225 N W2d 648
(1975), this court articulated the general rule applicable to
the waiver of a party's appeal when accepting the benefits of
t he judgnent appeal ed. Jay refers to this general rule as the
"benefit-estoppel doctrine." W use this term for the purposes
of this opinion.
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1120 Third, Jay argues that the court of appeals erred in
concluding that, under the benefit-estoppel doctrine, he waived
his right to appeal whether the circuit court erred in l[imting
the evidence Jay could present regarding his theory of damages
relating to his breach of fiduciary duty clains against Jack and
Tr oy. He submts that the benefit-estoppel doctrine is
i napplicable to the instant case because, anong other things,
his appeal of the circuit court's decision to limt the evidence
he could present regarding his fiduciary duty danmages theory
relating to his breach of fiduciary duty clains against Jack and
Troy is independent of the circuit court's order enforcing the
Buy- Sel | Agreenent.

11 W hold the follow ng:*

“On the first issue, the court unaninmously concurs in the
mandate that the circuit court inproperly considered Jack's
untimely postverdict notion. However, for future cases, Chief
Justice Shirley S. Abrahanson, Justice Ann Walsh Bradl ey,
Justice N Patrick Crooks, and Justice Annette Kingsland Ziegler
overrule Ganado v. Sentry Insurance, 228 Ws. 2d 794, 599
NW2d 62 (C. App. 1999), and will then apply the bright-Iline
rule in St. John's Hone of MIwaukee v. Continental Casualty
Co., 150 Ws. 2d 37, 441 N.W2d 219 (1989), to clerks of circuit
court. Accordingly, the mjority of this court holds that
Granado is overruled, and the bright-line rule in St. John's
Hone prospectively applies to clerks of circuit court.

On the second issue, the court wunaninously concurs in the
mandate that Jay no |longer has standing to naintain a claim for
judicial dissolution.
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(1) The circuit court erred in remtting the award of
puni tive damages agai nst Jack. The circuit court's reliance on
Treadway in considering Jack's tardy postverdict notion was
m spl aced. Treadway does not apply to nulti-phase civi
actions, such as the instant case. Further, we would decline to

extend the bright-line rule of St. John's Hone in order to limt

the discretion of the clerk of «circuit court in accepting
pl eadi ngs received after usual business hours. Accordingly, we
affirm the court of appeals in its conclusion the circuit court
i nproperly considered Jack's postverdict notion.

(2) The court of appeals properly rejected Jay' s oppression
claim under Ws. Stat. 8§ 180.1430(2)(b). W do not address,
however, whether Jay waived his right to bring his oppression
cl ai m under the benefit-estoppel doctrine because we conclude he
does not have standing to appeal his oppression claim under

§ 180.1430(2)(b). The statutory |anguage of § 180.1430(2)(b)

On the third issue, the court wunaninously concurs in the
mandate that Jay did not, under the benefit-estoppel doctrine,
wai ve his right to appeal the circuit court's decision to limt
the evidence Jay could present regarding his theory of damages
relating to his breach of fiduciary duty clains against Jack and
Troy. The court remands this case to the court of appeals for a
determ nation of whether the circuit court erred by limting the
evi dence Jay could present to the jury regarding his theory of
damages relating to his breach of fiduciary duty clains against
Jack and Troy. Justice Annette Kingsland Ziegler, joined by
Justice N Patrick Crooks, <concurs in that remand; Justice
Ziegler wites separately, however, to point out that regardless
of how it decides the evidentiary issue, the court of appeals
may need to consider whether this case should be renmanded to the
circuit court for a newtrial on the issue of danmages because of
the circuit court's failure to abide by the statutory
requi rements in Ws. Stat. 8§ 805.15(6).
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clearly states that a party nust be a "shareholder” in order to
seek judicial dissolution of a corporation. Jay lost his status
as a shareholder in Link Snacks when he surrendered his shares
under the Buy-Sell Agreement. Therefore, we affirmthe court of
appeal s on this issue, but on different grounds.

(3) Jay did not, under the benefit-estoppel doctrine, waive
his right to appeal the circuit court's decision to |limt the
evidence Jay could present regarding his theory of danmages
relating to his breach of fiduciary duty clains against Jack and
Tr oy. The contractual obligations set forth in the Buy-Sell
Agreenent, which were enforced by the circuit court, would not
be affected if Jay, on appeal, were successful in arguing that
the circuit court erred in limting the evidence Jay could
present regarding his theory of damages relating to his breach
of fiduciary duty clains against Jack and Troy. Consequent |y,
the benefit-estoppel doctrine is inapplicable to Jay's appeal of
the circuit court's decision to limt the evidence Jay could
present regarding his fiduciary duty damages theory relating to
his breach of fiduciary duty clains against Jack and Troy. e
therefore reverse and remand to the court of appeals to decide
whether the circuit court erred in limting the evidence Jay
could present regarding his theory of damages relating to his
breach of fiduciary duty clains against Jack and Troy.

| . BACKGROUND
12 In the md-1980s, Jack began selling neat snacks in

M nong, Wsconsin. The business steadily expanded, and in 1995,
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Link Snacks, Inc.,®> becane entirely famly-owned when Jack's

sons, Jay and Troy, acquired shares of the conpany.

113 As a condition precedent to their ownership of the
conpany shares, the three Links agreed to enter into a Buy-Sell
Agr eenment . Anmong other things, the Buy-Sell Agreenent granted
the conpany "the option to redeem all or a portion" of Jack,
Troy, or Jay's shares if their enploynent with Link Snhacks was
termnated, with or without cause. As set forth in the Buy-Sell
Agreenent, the purchase price for such shares would be the "fair
mar ket val ue"® determined by an appraiser nutually agreed upon by

the parties.

> Link Snacks, Inc., is a non-statutory closely held
corporation headquartered in M nong, Wsconsin. Generally, a
"closely held corporation" refers to a corporation that has a
smal | nunber of stockhol ders, no ready market for the corporate
stock, and substantial majority stockhol der participation in the
managenent of the corporation. See Baruch Gtlin, Wen is
Corporation Close, or Cosely-Held, Corporation Under Commobn or
Statutory Law, 111 A L.R 5th 207 (2003). The Link famly has
ownership stakes in several corporations, including Northern Ar

Services, Inc., Link Snacks dobal, Inc., Link Holdings, Inc.,
Li nk Snacks, Inc., L.S.I., Inc.-New Garus, L.S.I., Inc., Jack
Link Cattle Conpany, Inc., and Link Buildings, Inc. For the
pur poses of this opinion, however, "Link Snacks" refers solely

to Link Snacks, Inc.

® "Fair market value" per share refers to a share's value

after downward adjustnents are made to its "fair value" to
account for lack of control (in the case of shares representing
a mnority interest) and |ack of ready marketability. See HMO W
Inc. v. SSM Health Care Sys., 2000 W 46, 139, 234 Ws. 2d 707,
611 N. W2d 250. This is opposed to "fair value" per share,
which is the net worth of a closely held corporation, divided by
t he nunber of shares. |1d.
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14 Jack, Jay and Troy managed to co-exist in a state of
grudging comty until around 2002. At this point, the sonewhat-
am cable relations between Jack and Jay began to fray, and
conflicts between the two arose with increasing frequency. Jack
and Jay had serious disagreenents about how to run the conpany.
Their disagreenents and nutual aninosity eventually culm nated
in a 2005 Departure Menorandum executed by Link Snacks and Jay.
In the Departure Menorandum the parties agreed that Jay would
be term nated as an enpl oyee and officer of Link Snacks and Link
affiliates and the parties would attenpt to negotiate an
am cable buy-out of all Jay's interests in the various Link-
rel ated conpanies.’

115 After executing the Departure Menorandum there was a
period of unsuccessful negotiation regarding the docunents
necessary to close the purchase of Jay's shares.?®

1. PROCEDURAL HI STORY
116 On Septenber 23, 2005, Link Snacks, Jack, Troy, and

several other plaintiffs® filed a conplaint against Jay seeking,

" Jay had ownership stakes in several Li nk-rel at ed
conpani es, a nunber of which have been involved in the present
litigation over the past several vyears. Link Snacks, Inc.,
however, is the only Link-related conpany directly relevant to

the i ssues before this court.

8 The facts relevant to the court's analysis in the instant
case are fairly sinple. Nonet hel ess, the parties devote a
significant portion of their briefs giving lengthy accounts of
the inflanmatory acts each of the parties has commtted agai nst

the other. While these accounts certainly illumnate the
sincerity with which the parties dislike each other, they do not
aid our analysis, and will not be set forth herein.



No. 2008AP2897

inter alia, specific performance of the Buy-Sell Agreenent and
noney damages for breach of fiduciary duties by Jay.

17 On Novenber 7, 2005, Jay filed his answer and
counterclaims.® Jay alleged, inter alia, that Jack and Troy
breached fiduciary duties owed to Jay, and contended that the
actions taken by Jack and Troy to renove him as an officer and
sharehol der in the Link Snacks conpanies were tortious.! Jay
also claimed that he was oppressed?? by Jack's and Troy's
tortious actions. As a renedy he sought to either dissolve the
Li nk Snacks conpani es through a sharehol der auction pursuant to

Ws. Stat. § 180.1430(2)(b) or, in lieu of dissolution, recover

® The plaintiffs in the Septenber 23, 2005 conplaint
i ncluded Link Snacks, Jack, Troy, L.S.1.-New darus, L.SI.-
South Dakota, Link G obal, and Northern Air Services. Several
claims were alleged against Jay, but only the claim seeking
specific performance of Link Snacks' Buy-Sell Agreenent and the
breach of fiduciary duty claim are directly applicable on this
appeal .

10 Jay anended this pleading on August 11, 2006.

11 Jay alleged several counterclainms against Link Snacks,
Jack, Troy, L.S.I.-New darus, L.S. 1., Link Aobal, Northern Ar
Services, John Herneier, Larry Jarvela, Mchael MDonald and
Richard May, but only the judicial dissolution claim against
Li nk Snacks and the breach of fiduciary duty clains against Jack
and Troy have been rai sed on appeal .

12 Under Ws. Stat. § 180.1430(2)(b), sharehol ders may seek
judicial dissolution of a corporation when those in control of
the corporation have acted in an "illegal, oppressive, or
fraudul ent™ manner.

10
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the "fair value"—as opposed to "fair narket value"—ef his
shares. 3

18 In order to recover the fair value of his shares, Jay
sought to recover the difference between the fair value of his
shares and the discounted fair market value price at which Link
Snacks was permtted to redeem his shares under the Buy-Sell
Agr eenent . He clained that the difference between the two
prices represented ill-gotten gain associated with Jack's and
Troy's wongful actions.

119 After the Septenber 23, 2005 conplaint and Jay's
counterclainms were filed, the parties engaged in discovery for
nearly two years. In late 2007, the parties filed cross-notions
for summary judgnment on several clains. On February 15, 2008
the circuit court granted summary judgment in favor of Link
Snacks on their claim for specific performance of the Buy-Sell
Agreenent, but only to the extent the circuit court concluded it
was a valid, enforceable, and unanbiguous agreenent. The
circuit court left for trial Jay's defense and counterclai mthat
enforcement of the Buy-Sell Agreenent woul d be oppressive.

A. Circuit Court

3 91n the instant case, the parties stipulated to the
subm ssion of evidence establishing that, as of July 31, 2005
the fair value of Jay's shares in Link Snacks was $31, 800, 000,
and the fair nmarket value was $19, 400, 000. July 31, 2005 was
the last day of the nonth preceding Jay's departure from Link
Snacks, and was the date specified in the Buy-Sell Agreenent to
apprai se the value of the departing sharehol der's shares.

11
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20 The case proceeded to trial in My 2008. Due to the
conplexity of the issues presented, the circuit court ordered
the case to proceed in three consecutive phases. The first
phase of the trifurcated trial ("Phase 1") involved equitable
clainms not relevant to this appeal.

121 For the second phase of the trifurcated trial ("Phase
I1"), the court enpanelled a jury to resolve the legal clains
that the parties had asserted against one another for noney
damages. This phase | asted six weeks.

22 On July 9, 2008, the jury returned its verdicts. The
jury made several findings. Specifically relevant to this
appeal, the jury concluded that Jack breached fiduciary duties
to Jay, and awarded Jay $736,000 in conpensatory danmages!* and
$5, 000,000 in punitive danages to be paid to Jay by Jack. The
jury also concluded that Jay breached his fiduciary duties to
Li nk Snacks and L.S.I., Inc., (L.S.1.) both before and after he
departed from the conpanies, and awarded $1 in conpensatory
damages to each conpany, along wth punitive danages of
$3,500,000 and $1,500,000 to Link Snacks and L.S.I.,
respectively.

123 After the jury returned its verdicts on July 9, 2008,
the circuit court specifically advised the parties that any

postverdict notions would be due on July 29, 2008, pursuant to

% The award of $736,000 in actual damages was not a nunber
argued by either party, but approximtely equals one year of
Jay's sal ary.

12
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Ws. Stat. § 805.16. Both Jack and Jay filed postverdict
notions, each requesting a reduction in the punitive danmages
t hat had been awarded agai nst them

24 On July 29, 2008, Jay filed his postverdict notions
with the Washburn County Clerk of GCrcuit Court at 4:32 pm two
m nutes after the close of wusual business hours. Despite the
fact that the filing occurred two mnutes after the close of
usual business hours, the clerk of circuit court accepted and
st anped the postverdict notions as being filed on July 29, 2008.

125 Also, on July 29, 2008, Jack nmiled his postverdict
motion from Chicago to the Washburn County Cerk of Grcuit
Court. The clerk of court received and filed the postverdict
motion on July 30, 2008, one day after the statutory deadline
inposed by Ws. Stat. § 805.16. Consequently, the <circuit

court, sua sponte, accepted Jay's postverdict notions but

initially rejected Jack's postverdict notion as untinely.
26 The <circuit court Jlater reversed its rejection of

Jack's postverdict notion, and, relying on State v. Treadway,

15> Wsconsin Stat. § 805.16(1) states: "Mtions after
verdict shall be filed and served within 20 days after the
verdict is rendered, unless the court, within 20 days after the
verdict is rendered, sets a longer tinme by an order specifying
the dates for filing notions, briefs or other docunents.”

At a later proceeding, Jack's counsel suggested confusion
existed as to whether the 20-day statutory deadline of Ws.
Stat. 8§ 805.16 applied to his postverdict notions. The circuit

court took unbrage at this suggestion, noting that it
specifically rem nded counsel that the 20-day statutory deadline
applied: "I did that for a reason, because | knew before, | knew
when | said it, and | know it now, that notions after verdict

have to be filed within that period of tine."

13
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257 Ws. 2d 467, decided to consider the nerits of Jack's
postverdi ct notion. The circuit court was persuaded by both
Jay's and Jack's postverdict notions and granted each of their
motions seeking a reduction in punitive danmages.'® This
reduction brought the punitive damages and conpensatory danages
awarded to both Jay and Jack to a one to one ratio. As a result
of the circuit court's reduction, Jay was ordered to pay $1 in
conpensatory damages and $1 in punitive damages to Link Snacks
and $1 in conpensatory danmages and $1 in punitive damages to
L.S. 1., and Jack was ordered to pay Jay conpensatory damages in
the amount of $736,000 and punitive danmages in the amunt of
$736, 000. Y’

127 During the third phase of the trifurcated tria
("Phase I'l11"), the circuit court turned to the equitable clains
for specific performance and judici al di ssol uti on, t he
resolution of which involved the facts adduced during Phase I1.

The circuit court concluded that, as a matter of law, Jay was

' The circuit court concluded that the punitive damages
assessed against both Jay and Jack were unconstitutionally
excessi ve.

7 The jury awarded Jay $5,000,000 in punitive damages upon
finding that Jack acted maliciously toward Jay. Addi tionally,
the jury awarded $5,000,000 in punitive damages to Link Snacks

and L.S.I. upon finding that Jay acted maliciously toward each
conpany—=$3, 500,000 to be paid to Link Snacks and $1, 500,000 to
be paid to L.S.I. After the circuit court reduced the punitive

damages awards, the anmount Jay was to receive from Jack as
puni tive danmages was reduced from $5, 000,000 to $736,000, and

correspondingly, the amount Link Snacks and L.S. 1. were to
receive from Jay was reduced from $3,500,000 and $1,500, 000,
respectively, to $1 each.

14



No. 2008AP2897

not oppressed under Ws. Stat. § 180.1430(2)(b). As a result,
the circuit court denied Jay's clainms for judicial dissolution
of Link Snacks and L.S.1.-New darus under 8§ 180.1430(2)(b) and
granted Link Snacks' notion to conpel specific perfornmance of
the Buy-Sell Agreenent. By granting Link Snacks' notion to
conpel specific performance of the Buy-Sell Agreenent, the
circuit court ordered Jay to surrender his shares in Link Snacks
for $19,400,000—the appraised fair nmarket value of his shares
as set forth in the Buy-Sell Agreenent.
B. Court of Appeals

128 On appeal, Jay contended the -evidence at trial
established oppression as a mtter of |aw In lieu of
di ssol ution, however, he requested noney damages as an equitable
remedy, because he no longer owned shares in Link Snacks.
Further, Jay requested a renmand to the circuit court on the
i ssue of damages, arguing that the <circuit court erred in
precluding Jay from presenting evidence to the jury on his
theory of danmages relating to his breach of fiduciary duty
damages agai nst Jack and Troy. Jay also appealed the circuit
court's order reducing his $5,6000,000 punitive danages award
agai nst Jack.

29 Link Snacks cross-appeal ed the portion of the judgnment
awardi ng punitive damages to Jay. Li nk Snacks also noved to
dismss Jay's appeals related to: (1) Jay's contention that the
evidence at trial established oppression as a matter of |aw, and
(2) Jay's argunment that the circuit court erred in limting the
evidence Jay could present regarding his theory of danmages

15
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relating to his breach of fiduciary duty clains against Jack and
Tr oy.

30 In an wunpublished decision, the court of appeals
affirmed the circuit court's decision to reduce the anount of
punitive damages awarded to Link Snacks and L.S.1., reversed the

circuit court's conclusion that State v. Treadway permtted

Jack' s postverdict notion to be tinely, and reversed the circuit
court's order remtting the punitive danmages awarded to Jay.

The court of appeals disagreed that State v. Treadway applies to

multi-phase civil cases, concluding that the Treadway court
"explicitly relied on a distinction between civil and crim nal

cases. " N. Ar Servs., Inc. v. Link, No.2008AP2897, 18,

unpublished slip op. (Ws. . App. , Nov. 17, 2009).
Consequently, the court of appeals concluded the circuit court's
decision to consider the nerits of Jack's postverdict notion was
I npr oper. After reversing the circuit court's decision to
consider Jack's postverdict notion, the «court of appeals
reinstated that part of the jury's original verdict which
required Jack to pay $5, 000,000 in punitive damages to Jay. *®

131 In a separate order, the court of appeals concluded
that Jay voluntarily waived his right to appeal the question of

whet her the circuit court erred in limting the evidence Jay

8 The jury verdicts initially required Jay and Jack to
each pay $5,000,000 in punitive damges. The effect of the
hol ding of the court of appeals was that Jack was required to
pay Jay $5,000,000 in punitive damages, and Jay was required to
pay $1 in punitive danages to Link Snacks and $1 in punitive
damages to L.S. 1.

16
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could present regarding his theory of damages relating to his
breach of fiduciary duty clainms against Jack and Troy, as well
as the oppression claimagainst Link Snacks, because he conplied
with the circuit court's order that he surrender his shares in

Li nk Snacks. Relying on Wandotte Chemicals Corp. v. Royal

Electric Manufacturing Co., 66 Ws. 2d 577, 225 N W2d 648

(1975), the court of appeals concluded that, under the benefit-
estoppel doctrine, Jay waived his right to appeal all portions
of the judgnent except those awarding reduced punitive damages.
Thus, the court of appeals dismssed Jay's appeal from nost of
the portions of the judgnent and other orders adverse to him

132 Jack and Jay separately petitioned this court for
review, which we granted.

[11. STANDARD OF REVI EW

133 The issues before this court all present questions of
| aw t hat we revi ew de novo.

134 The court is asked to clarify the application of Ws.
Stat. 8 805.16 in civil trials with multiple phases. This is a
matter of statutory interpretation. Statutory interpretation is
a question of law that the court reviews de novo. Nof f ke ex

rel. Swenson v. Bakke, 2009 W 10, 99, 315 Ws. 2d 350, 760

N. W 2d 156.

135 The <court is also asked to clarify the scope of
di scretion granted to the clerk of circuit court when accepting
nmoti ons and pl eadi ngs. This issue presents a question of |aw,

subject to de novo review in this court. Ganado v. Sentry Ins.,

228 Ws. 2d 794, 798, 599 N.W2d 62 (Ct. App. 1999).
17
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136 Finally, this court is asked to determ ne whether the
benefit-estoppel doctrine required dismssal of certain aspects
of Jay's appeal. This issue presents a question of |aw, subject
to de novo reviewin this court. Id.

V. DI SCUSSI ON

137 We first consider whether the court of appeals erred
in restoring the $5,000,000 punitive danages award that Jack was
ordered to pay Jay when it concluded that his postverdict
notions were untinely filed under Ws. Stat. § 805. 16. Second
we address whether Jay waived his right to appeal his judicial
di ssolution claimunder Ws. Stat. 8§ 180.1430(2)(b). Third, we
consi der whether Jay, wunder the benefit-estoppel doctrine,
wai ved his right to appeal the question of whether the circuit
court erred in limting the evidence Jay could present regarding
his theory of damages relating to his breach of fiduciary duty
cl ai mrs agai nst Jack and Troy.

A Jack's Postverdict Mtion

138 W& first address Jack's challenge to the court of
appeals decision to restore the $5,000,000 punitive danmages
award that Jack was ordered to pay Jay. As detailed above,
during Phase Il of the trifurcated trial, the circuit court
enpanelled a jury to resolve legal clains the parties had
asserted agai nst one another for noney damages. After this six-
week trial, the jury concluded, inter alia, that Jack had
breached fiduciary duties to Jay, resulting in a $736,000
conpensatory damages award and a $5, 000,000 punitive danmages
awar d agai nst Jack.

18
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139 The jury also concluded, inter alia, that Jay had
breached his fiduciary duties to Link Snacks and L.S 1.,
resulting in a judgnent ordering Jay to pay $1 in conpensatory
damages to each conpany, along wth punitive danages of
$3,500,000 and $1,500,000 to Link Snacks and L.S.I.,
respectively.

40 Following Phase Il of the trifurcated trial, the
circuit <court ordered the parties to file "motions after
verdict" pursuant to Ws. Stat. § 805.16.° Jack and Jay each
filed notions seeking to reduce their respective punitive
damages awards on constitutional grounds.

41 The circuit court initially ruled, sua sponte, that
Jack's postverdict notion was |ate because it was filed 21 days
after the end of Phase 1I, one day beyond the statutory
deadline. The <circuit court later reconsidered this ruling,
however, and, after reviewng Jack's notion on the nerits,
reduced the punitive damages award that Jack was ordered to pay

Jay from $5, 000, 000 to $736, 000. %

19 Ws. Stat. § 805.16(1) states: "Mtions after verdict
shall be filed and served wthin 20 days after the verdict is
rendered, unless the court, within 20 days after the verdict is
rendered, sets a longer tinme by an order specifying the dates
for filing notions, briefs or other docunents.” In the instant
case, none of the parties requested an extension of time for
filing postverdict notions within 20 days after the end of Phase
Il of the trifurcated trial and the circuit court did not extend
the tinme.

20 The circuit court based the reduction to the punitive
damages award against Jack on a 1:1 ratio of conpensatory to
punitive danages.
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142 The court of appeals reversed the circuit court's
order remtting Jack's punitive damages, and concluded that the
circuit court erred in addressing Jack's postverdict notion
because it was untinely filed under Ws. Stat. § 805.16

143 Jack argues that the <court of appeals erred in
reversing the circuit court's decision to remt the punitive
damages award against him First, he maintains that the circuit
court was correct in addressing his postverdict notion under

State v. Treadway, 257 Ws. 2d 467. Second, Jack argues that

Ws. Stat. 8§ 805.16 is anbiguous and should therefore be
liberally construed in Jack's favor. Third, he clains that if
this court concludes the circuit court did not have jurisdiction
to address Jack's tardy postverdict notion, then fairness
requires that we adopt a bright-line rule that any docunents
delivered or received by the clerk of <circuit court after
business hours wll be treated as having been filed on the
follow ng day. Jack notes that under this suggested bright-1ine
rule, the circuit court in the instant case |acked jurisdiction
to consider both Jack's and Jay's postverdict notions seeking a
remttitur of their respective punitive damges awards. W
address each argunent in turn.

144 Jack first argues that the circuit court properly
relied on the holding of Treadway to address his postverdict
not i on. Treadway involved a defendant who was found by a jury
to be a sexually violent person. I1d., 4. Treadway failed to
file his postverdict notions within 20 days of the jury verdict,
as required under Ws. Stat. 8§ 805.16, but did file his notions
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within fifteen days after the commitment order.? Id., 916-7
The court of appeals in Treadway affirnmed the circuit court's
decision to recognize the defendant's tardy postverdict notions
because of the "pieceneal appeals"” that would otherw se result
and the constitutional rights that were in jeopardy. 1d., 9.

45 Here, the court of appeals reversed the circuit court,
holding that Treadway did not apply because it narrowy
addressed Ws. Stat. 8§ 805.16 only as it applies to sexually

vi ol ent person commitnent cases. %

We agr ee.

146 Treadway held that a sexually violent person who is
commtted by court order wunder Ws. Stat. Chapter 980 may
preserve appellate rights by filing postverdict notions within
20 days of the commtnent order, even if that is nore than 20
days after the verdict itself. Id., T11. As the court of
appeals in the instant case correctly noted, Treadway was an

intentionally narrow holding that was never neant to apply to

all civil cases.

2l The circuit court in Treadway accepted the defendant's
postverdict notions because of the "hybrid nature of sexual
predator cases.” Unlike in civil cases, the "jury's verdict [in
sexual predator cases] does not represent the final disposition
of the case.”" State v. Treadway, 2002 W App 195, ¢96, 257
Ws. 2d 467, 651 N.W2d 334.

22 By "sexual violent person conmtments," we refer to
i ndi viduals who are found to be sexually violent and are ordered
by the court to be placed in the custody of the Wsconsin
Department of Health and Famly Services for institutional care
in a secure nental health wunit or facility under Ws. Stat.
§ 980. 065.
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47 Jack argues that if this court agrees with the court
of appeal s’ narrow interpretation of Treadway's hol di ng,
Treadway shoul d neverthel ess be extended to apply to all civi
trials with nultiple phases. O herwi se, Jack argues, pieceneal
appeals, multiple rounds of post-trial notions, and protracted
l[itigation will result. W are not persuaded.

148 Treadway's narrow hol ding that defendants may preserve
their right to appeal by filing postverdict notions within 20
days of a commtnent order, rather than 20 days after verdict,
is inapplicable to conplex civil cases with nmultiple phases for
two reasons.

149 First, Chapt er 980 trials require a separate
di spositional phase after verdict. The circuit court in
Treadway noted, and the court of appeals agreed, that this nade
the strict civil tinmeline for postverdict notions undesirable
and would lead to pieceneal appeals. This narrowy-tail ored
exception to the postverdict tineline for atypical, civil
comm tnment proceedings is clearly distinguishable from standard
conplex civil actions.

150 Second, the Treadway court noted that precluding a
sexual ly violent person's right to appeal because their counse

failed to file postverdict notions within 20 days of the verdict

would be a "manifest mscarriage of justice." Id., 910. No
simlar personal |iberty interest is in peril in the instant
case, nor is typically in peril in conplex civil actions.

51 In fact, the Wsconsin legislature also agreed that
the civil tineline for postverdict notions under Ws. Stat.
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8§ 805.16 should not apply to sexually violent person commtnent
cases. At the express suggestion of the court of appeals in
Tr eadway, 257 Ws. 2d 467, 111, the Wsconsin |egislature
enacted Ws. Stat. 8§ 980.038. As the court of appeals noted, by
maki ng ch. 980 appeals subject to the crimnal procedures in
8§ 809.30, the legislature effectively superseded the holding in
Treadway. N Air Servs., Inc. v. Link, No.2008AP2897, ¢17.

152 We also find wunconvincing Jack's contention that
failing to extend Treadway to all civil cases wth multiple
phases will cause confusion and protract |litigation. As Jay
correctly notes, Ws. Stat. 8§ 805.16 already provides the
flexibility that Jack suggests this court should read into the
statute. If a judge believes that it would be nore efficient to
have postverdict notions filed after a later phase of a multi-
phase trial, the circuit court can exercise its discretion to
lengthen the 20-day time |limt prescribed by § 805.16(1).
Further, any party who believes it would be nore efficient to
have postverdict notions filed at a |ater phase in a multi-phase
trial can sinply request the circuit court to exercise its
authority under 8 805.16(1) to extend the statutory deadline for
filing. Accordingly, we decline to extend Treadway to civil
trials wth nmultiple phases.

153 Jack next argues that Ws. Stat. 8§ 805.16 is anbi guous

and that rules of statutory construction therefore require that
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the statute be construed to preserve Jack's right to appeal.?
Jack notes, for exanple, that 8 805.16 does not explicitly say
"jury verdict" and does not define "verdict."

154 Further, while conceding that courts have held Ws.
Stat. 8 805.16 applies to postverdict notions in jury cases,
Jack argues that in such proceedings there is only one verdict
and no question of when the tinme for filing notions begins to
run. Jack argues that this anmbiguity in the statutory |anguage
makes it unclear in nmulti-phase civil trials whether § 805.16
requires postverdict notions to be filed at the end of each
phase of the trial, or at the end of the trial after all of the
clainms have finally been resolved. W reject this argunent for
two reasons.

155 First, Jack's argunent that the applicability of Ws.
Stat. 8§ 805.16 is anbiguous because the statute does not
explicitly use the phrase "jury verdict" or otherw se define
"verdict" lacks nmerit. Since 1958, this court has defined
"verdict" as including only a jury verdict and not a court order

followng a bench trial. See Gllard v. Aaberg, 5 Ws. 2d 216,

220, 92 N.W2d 856 (1958). As Jay correctly notes, Wsconsin

courts have continued Gllard s interpretation when addressing

23 Jack cites Sutherland Statutory Construction for the
general rule that "[s]tatutes giving the right of appeal are

liberally construed, and an interpretation which wll wrk a
forfeiture of that right are not favored.™ 3 Sutherl and
Statutory Construction 67.08 (1974). Therefore, Jay argues,
"anbi guities" should be construed to "preserve the right of
appeal ." Vanbolt v. Wst Bend Mut. Ins. Co., 2007 W 35, {50,

299 Ws. 2d 723, 728 N.W2d 670.
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the current postverdict notion statutes, holding that Ws. Stat.
88 805.15 and 805.16 "apply specifically to notions after
verdict in jury cases." Manly v. State FarmFire & Cas. Co., 139

Ws. 2d 249, 254, 407 N.W2d 306 (Ct. App. 1987).

156 Also, an examnation of the statutory schene in Ws.
Stat. ch. 805 further wundermnes Jack's argunent that the
| anguage of Ws. Stat. 8§ 805.16 is unclear. As this court has
frequently noted, "statutory language is interpreted in the
context in which it is used; not in isolation but as part of a
whole; in relation to the |anguage of surrounding or closely-

related statutes.” State ex rel. Kalal v. Crc. C. for Dane

County, 2004 W 58, 146, 271 Ws. 2d 633, 681 N W2d 110.
Wsconsin Stat. § 805.17, which directly follows § 805.16,
applies specifically to notions that follow a bench trial. The
statutory |anguage of 8 805.16 and the statutory schenme of
Chapter 805 clearly indicate the legislature intended § 805.16
to apply to jury trials.?

157 Second, while Jack argues that the statutory | anguage
of Ws. Stat. 8§ 805.16 generates confusion regarding filing
deadlines in conplex civil actions, the record clearly shows

that no confusion existed for Jack regarding the operation of

24 W assume that the statutory |anguage expresses the
| egislature's intent and when the statutory | anguage manifests a

clear meaning, our inquiry ceases and we wll apply that
meani ng. Wsconsin Dep't of Revenue v. Rver Cty Refuse
Renoval, Inc., 2007 W 27, 926, 299 Ws. 2d 561, 576, 729

N. W2d 396. See also Lincoln Sav. Bank, S.A v. Wsconsin Dep't
of Revenue, 215 Ws. 2d 430, 443, 573 N.W2d 522 (1998).
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§ 805.16 in the instant case.® Confusion regarding the
applicability of § 805.16 did not cause Jack to file his
postverdi ct notions one day past the statutory deadline. ?® The
circuit court clearly directed counsel that Ws. Stat. 8§ 805.16
required filing and service within 20 days of the jury's verdict
at the end of Phase Il of the trifurcated trial. | nstead, as
the court of appeals noted, Jack sinply mssed the statutory
deadl i ne required by § 805. 16.

158 W& conclude that Jack's argunent that Ws. Stat.
8 805.16 is anbi guous | acks nerit.

159 Third, Jack argues that if this court declines to
extend the holding of Treadway to all civil trials with nmultiple
phases, we should adopt a bright-line rule that any docunents
intended for filing that have been delivered to or received by a

clerk of circuit court after business hours will be treated as

2 In Jack's Petition for Review, he notes: "The appellate
court's conclusion that the historical facts defy Jack's logic
because he did not wait until final disposition of the case to
file his post-trial notion is msplaced. At the tinme the issue
of such notions was raised, Jack's counsel specifically
guesti oned whether they were required to be filed at the end of
Phase 11, when the court still had clains to adjudicate in Phase
L1l [citation omtted] Nonet hel ess, the court instructed the
parties to file the notions, so Jack conplied. That, however
does not nean that Jack agreed that 8§ 805.16 required his post-
trial notion to be filed at that tine." Petition at 14 n.7.

2 W recognize that Jack is entitled to advocate an
interpretation of Ws. Stat. 8 805.16 that is inconsistent with

his own interpretation of the statute during trial. W nerely
wish to clarify that Jack was not struggling during the
trifurcated trial in navigating what he now argues are the

eni gmatic contours of Ws. Stat. § 805. 16.
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having been filed on the follow ng day. Jack notes that, under
this proposed bright-line rule, both Jack's and Jay's
postverdict notions would be deened untinely under Ws. Stat.
§ 805. 16. %'

160 As support for his proposed bright-line rule, Jack
relies extensively on St. John's Hone, 150 Ws. 2d 37, where

this court held that papers filed with the clerk of the suprene
court nust be filed before the close of business on the |ast day
of the applicable statutory deadline in order to be considered
tinmely. Jack argues that the reasoning of our holding in St.

John's Hone applies to the instant case, and therefore, the

bright-line rule adopted in St. John's Hone should be extended

to all pleadings received or delivered to circuit court clerks.

61 In St. John's Honme, an attorney arrived at the suprene

court clerk's office at approximately 5:15 p.m intending to
deliver and file a petition for review Id. at 41. The
busi ness hours of the suprene court clerk's office ended at 5:00
p.m and it was closed for the day. Id. However, a law clerk
enployed by one of the justices of the court was |eaving
chanbers and encountered the attorney in the hallway outside the
clerk's office. In response to the attorney's request, the |aw

clerk unlocked the suprene court clerk's office outer door and

2 As expl ained above, Jay filed his postverdict notion at
4:32 p.m on the last day of the applicable statutory deadline
i nposed by Ws. Stat. 8§ 805.16. Jack filed his postverdict
notion one day after the last day of the applicable statutory
deadl i ne. Consequently, under the bright-line rule suggested by
Jack, both postverdict notions would be deened | ate.
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permtted the attorney to leave the petition for review on the
receptionist's counter. Id. Because the petition for review
had not been received in the suprene court clerk's office for
filing before 5:00 p.m, the petition was deened to be late and
this court issued an order dismssing the petition on tineliness
grounds. 1d.

62 On a notion for reconsideration, we acknow edged that,
on occasion, |lawers and litigants had arrived at the suprene
court clerk's office after 5:00 p.m to find the office stil
open and were permtted to file their docunents. Concerned that
the filing of petitions for review "should not be governed by
happenstance,” id. at 43, we established a bright-line rule that
"[a]l ny papers or docunents delivered or received at the clerk's
office after 5 p.m wll be treated as having been filed as of
the following day." [Id. at 45-46. We concluded that any rule
that would condone after-hours delivery and receipt of a
petition for review was "too problematic and cunbersonme."” I|d.
at 43-44.

163 In examning the question of whether the bright-1ine

rule of St. John's Hone should be extended to circuit court

clerks, the reasoning of the court of appeals in Ganado and

Hartford provides guidance. See Ganado, 228 Ws. 2d 794,

Hartford Citizens for Responsible Gov't v. City of Hartford Bd.

of Zoning, 2008 W App 107, 313 Ws. 2d 431, 756 N. W 2d 454.

164 In Ganado, the court of appeals addressed whether a
sumons and conplaint given to the clerk of circuit court at his
home at 9:30 p.m on the |ast day of the applicable statutory of
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l[imtations period was tinely fil ed. Granado, 228 Ws. 2d 794.
The court of appeals held that "the legislature intended that a
pleading is filed when it is properly deposited wwth the clerk."
Id. at 796. In exam ning the neaning of "properly deposited,"”
the court of appeals looked to the circuit court clerk's power
and authority.

165 The G anado court observed that the clerk of circuit
court is an elected constitutional officer.?® As el ected
officials, the Ganado court concluded that circuit court clerks
"are entitled to sonme discretion in the performance of their
duties.”" 1d. at 800. Further, the G anado court noted that the
circuit court clerk's authority "is conferred and may therefore
be limted by the legislature.” For exanple, Ws. Stat.

8 59.20(3)(a) provides in pertinent part:

Every . . . clerk of the <circuit court . . . shal

keep his or her office at the county seat in the
of fices provided by the county or by special provision
of law, or if there is none, then at such place as the
board directs . . . . Al such officers shall keep

8 Article VI, § 12 of the Wsconsin Constitution provides
in pertinent part:

(1) There shall be a clerk of the circuit court chosen
in each county organized for judicial purposes by the
qualified electors thereof, who . . . shall hol d
office for two years, subject to renoval as shall be
provi ded by | aw

(5) The suprene court shall appoint its own clerk, and
may appoint a clerk of circuit court to be the clerk
of the suprene court.
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their offices open during the usual business hours of
any day except Sunday, as the board directs.

66 The court of appeals in Ganado enphasized the w de
|atitude provided by the legislature in setting the scope of the
circuit court clerk's authority. "For exanmple, the l|egislature
has directed the county board to give the [circuit court] clerk
an office that is open during sone business hours at sonme point
from Mnday through Saturday. 59.20(3)(a) |[]. It did not
restrict those hours or define usual business hours."” G anado,
228 Ws. 2d at 802.

167 1In light of the fact that the circuit court clerk is
an elected constitutional of ficer and the legislature's
“inmpreci se and i nexhaustive guidelines indicating when and where
the clerk's duties should be perfornmed,” the Ganado court

declined to extend the bright-line rule set forth in St. John's

Honme to restrict clerks of circuit court from accepting papers
after business hours. Id. at 804. | nstead, the court of
appeals held that "the further renmoved from an office's
| egi sl ative guidelines and usual business hours a transaction
occurs, the less |Ilikely the papers have been properly
deposited.” Id. at 804-05. Further, the Ganado court held

that the clerk of <circuit court, by accepting a sumobns and

conplaint at his hone at 9:30 p.m on the last day of the

applicable statute of l[imtations period "exercised his
discretion in a manner that inpermssibly surpassed the
| egi slative strictures he was subject to." 1d. at 805.
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168 In Hartford, 313 Ws. 2d 431, the court of appeals
addressed whether the clerk of circuit court's office properly
exercised its discretion in not accepting and filing a party's
papers three mnutes after the close of wusual business hours.
The hours of operation for the Wshington County derk of
Crcuit Court's office were from 8:00 a.m to 4:30 p.m 1d.,
120. The Washington County Cerk of Crcuit Court had a rigid
policy, which was consistently applied, that any papers received
after wusual business hours would not be filed until the next
busi ness day. |d. The appellant in Hartford argued that, under
G anado, the clerk of circuit court nust exercise discretion in
accepting pleadings after usual business hours. Id., 19. The
Hartford court rejected this interpretation of G anado,
concluding that clerks of circuit court have "the discretion to
adopt a policy, as long as the policy conplies wth the
statutory gquidelines indicating when and where the clerk's
duties should be perfornmed." 1d., 122. Accordingly, "the clerk
may adopt a policy that is flexible or one that restricts
filings to regular business hours." Id. The Hartford court
concluded that the Wishington County Cderk of GCrcuit Court
properly exercised her discretion in not filing the appellant's
papers until the follow ng business day. [d., 23.

169 After examning the holdings of St. John's Hone,

Granado, and Hartford, we agree wth Jack's argunent that

extending the Dbright-line rule of St. John's Honme would

alleviate the risk of abuse and unpredictability. We concl ude,

31



No. 2008AP2897

however, that such a rigid rule would cause nore problens than
it would sol ve.

70 Accordingly, we would adopt the reasoning of G anado
and Hartford. Jack's proposed bright-line rule would strip the
circuit court clerk of the discretion to handle a variety of
situations that require a certain anount of flexibility, such as
long lines, understaffing, and other unanticipated events.? For
exanple, as noted in Ganado, a rigid rule would arguably
prohibit the clerk of circuit court from having his or her
office open after usual business hours on election night.
"Simlarly, the rule would prevent a clerk of circuit court

traveling with a judge to a court outside the county seat from

2 In Gese v. Labor and Industry Review Conmi ssion, the
court of appeals addressed the question of whether a circuit
court clerk abuses his or her discretion by refusing to accept
papers for filing on the day they are received because they are
unacconpani ed by a prescribed filing fee. 153 Ws. 2d 212, 213-
14, 450 N W2d 489 (C. App. 1989). The court noted the
| egislature's intention to have "uniform appellate procedures
across the state,” but held that this desired uniformty did not
extend to the discretion provided to the circuit court clerk
under Ws. Stat. 8 59.40(3)(a) (formerly 8§ 59.42(1)). Id. at
216. Rat her, unlike the statute governing appellate practice,
8§ 59.40(3)(a) "requires each circuit court clerk to exercise his
or her discretion within the respective circuit. Al though this
may result in sonme inconsistencies anong various counties, the
plain | anguage of the statute conpels this result.” Id. CQur
holdings in St. John's Honme and the instant case align with the
legislature's intent to have uniform appellate procedure across
the state. The bright-line rule in St. John's Honme recognized
the need for a wuniform procedure for the tinely filing of
petitions for review in order to invoke our appellate
jurisdiction. Unlike St. John's Hone, however, the instant case
does not involve appellate procedure and instead considers the
| egi sl atively-prescribed discretion of the clerk of circuit
court to accept filings after usual business hours.
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accepting pleadings or filing papers associated with a jury
trial that continues beyond business hours.” Granado, 228
Ws. 2d at 802.

71 This does not nean that the clerk of circuit court has
a limtless anount of discretion in accepting pleadings after
usual business hours. As G anado expl ained, when considering
whet her a clerk erroneously exercises his or her discretion in
filing a pleading, "the further renoved from an office's
| egi sl ative guidelines and usual business hours a transaction
occurs, the less likely it is that the papers have been properly
deposited."” Ganado, 228 Ws. 2d at 804-05. W believe this
fl exi bl e case-by-case approach provides an appropriate anount of
di scretion to the clerk of circuit court.

72 The instant case is a prine exanple of why this
flexible approach is preferable to Jack's proposed bright-1ine
rule. Jay's counsel called the Washburn County Clerk of Grcuit
Court at 4:17 p.m on the twentieth day followng the jury's
verdict for Phase Il of the trifurcated trial—the final day the
parties could tinely file their postverdict notions under Ws.
Stat. 8§ 805.16—+o0 tell the clerk they would be late, but they
were en route to the clerk's office. At 4:32 p.m, two mnutes
after the close of usual business hours, Jay's counsel submtted

Jay's postverdict notions, which the clerk accepted and fil ed.
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We conclude this was not an abuse of the circuit court clerk's
di scretion. 3

173 W would hold it is wthin the clerk of <circuit
court's discretion as an elected constitutional officer to
accept and file pleadings received after the end of wusual
business hours, so long as that discretion 1is exercised
reasonably and is wthin the qguidelines provided by the

| egi sl ature. 3!

%0 For the reasons stated above, we believe the bright-line
rule of St. John adopted by the majority has the potential to
| ead to both inequitable and unduly harsh results.

31 Jack further argues that permtting the clerk of the
circuit court to determne when filings are "tinely" or not is
an exercise of judicial power, which is outside the scope of the
mnisterial and clerical acts a circuit court clerk is permtted
to exercise by statute. W find this to be unconvincing.

Wsconsin Stat. 8§ 59.40(2) provides, in part, that the

clerk of circuit court shall "[f]ile and keep all papers
properly deposited with himor her in every action or proceeding
unless required to transmt the papers. . . . " Further, Ws.

Stat. § 59.20(3)(a), which provides that the county board is to
give the county clerk an office that is open during sone
busi ness hours at sone point from Mnday through Saturday, does
not restrict those hours or define usual business hours. See
Granado, 228 Ws. 2d at 802.
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174 We therefore would decline to adopt Jack's proposed
bright-line rule, and affirm the order of the court of appeals
reinstating the punitive damages award agai nst Jack

B. Jay's Judicial Dissolution daim
175 Jay argues that the court of appeals erred in holding

that the benefit-estoppel doctrine precluded Jay from appealing

Regardless, it is beyond dispute in the instant case that
Jack filed his postverdict notion with the clerk of Wshburn
County one day after the 20-day statutory guideline mandated by
Ws. Stat. 8§ 805.16. The circuit court "loses its conpetency to
consider postverdict nmotions filed after the twenty day
deadline, unless the court has granted an extension wthin that
time." Ahrens Cadillac Odsnobile, 1Inc. v. Belongia, 151
Ws. 2d 763, 767, 445 N.W2d 744 (C. App. 1989). See al so
Hartford Ins. Co. v. Wiles, 138 Ws. 2d 508, 406 N W2d 426
(1987) (simlarly concluding that "the circuit court |acked the
conpet ency to exerci se its di scretion to deci de t he
[ postverdict] notions"). Accordingly, the court of appeals
correctly held that the circuit court inproperly considered the
merits of Jack's tardy postverdict notion.

This holding of the court of appeals did not, however,
strip Jack of his ability to appeal his tardy postverdict
not i on. As this court in Hartford explained, "[n]unerous
W sconsin cases have held that a party's failure to properly or
tinely raise issues in the trial court by postverdict notions
results only in a waiver of the opportunity for an appeal as of

right on those issues. The reviewing court does not |ose
di scretion to consider such issues but may consider themin its
di scretion.” Hartford Ins., 138 Ws. 2d at 510-11. Here, the

court of appeals sinply declined to do so.
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the circuit court's conclusion that he was not oppressed as a
matter of |aw. *

176 Wiile still a shareholder in Link Snacks, Jay argued
to the circuit court that he was entitled to a buyout of his
shares at fair value on the basis of sharehol der oppression, as
a renedy in lieu of judicial dissolution under Ws. Stat.
§ 180. 1430. Wsconsin Stat. § 180.1430 provides, in relevant

part:

The circuit court . . . nmay dissolve a corporation in
a proceedi ng:

(2) By a shareholder, if any of the followng is
est abl i shed:

32 "An allegation of oppression is not a claim for relief,
but rather, is a legal standard to be fulfilled before a circuit
court may order l|iquidation of a corporation based on the acts
of those who control it." Reget v. Paige, 2001 W App 73, 123
242 Ws. 2d 278, 626 N W2d 302. Al t hough "oppression” is not
defined in Ws. Stat. 8§ 180.1430, we defined oppressive conduct
for the purposes of this statute in Jorgensen:

[ Bl urdensonme, harsh and wongful conduct; a |ack of
probity and fair dealing in the affairs of the conpany
to the prejudice of sonme of its nenbers; or a visua

departure from the standards of fair dealing, and a
violation of fair play on which every sharehol der who
entrusts his noney to a conpany is entitled to rely.

Jorgensen v. Water Wrks, Inc., 218 Ws. 2d 761, 783, 582
N.W2d 98 (Ct. App. 1998) (quoting Baker v. Commercial Body
Builders, Inc., 264 O. 614, 628-29, 507 P.2d 387 (1973)).
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(b) That the directors or those in control of the

corporation have acted, are acting or will act in a
manner that is illegal, oppressive, or fraudul ent.
977 During Phase Ill of the trifurcated trial, the circuit

court denied Jay's claim for dissolution under Ws. Stat.
§ 180.1430 and granted Link Snacks' nmotion for specific
enforcement of the Buy-Sell Agreenent. The court therefore
required Jay to surrender his shares in Link Snacks for their
fair market value of $19, 400, 000. 3 On June 30, 2009, Jay
conplied wth the «circuit ~court order granting specific
enforcement of the Buy-Sell Agreenent and surrendered his shares
in Link Snacks.

178 The ~court of appeals concluded that, under the
benefit-estoppel doctrine, Jay waived his right to appeal the
circuit court's judgnment denying his oppression claimunder Ws.
Stat. § 180.1430.

179 The benefit-estoppel doctrine provides that, "[a]s a
general rule, . . . if a benefit received is dependent upon, or
was granted as a condition of, the order or judgnent attacked
the party ought not be permtted to carry on his warfare."

Wandotte Chem cal Corp., 66 Ws. 2d at 592. Consequently, "a

33 As stated above, during Phase I1l, the parties stipulated
to the subm ssion of evidence establishing that, as of July 31,
2005, the fair value of Jay's shares in Link Snacks was
$31, 800,000, and the fair narket value was $19, 400, 000. The
Buy-Sell Agreenent provided that the departing shareholder's
shares were to be appraised on the last day of the nonth
preceding the shareholder's departure from the conpany. July
31, 2005 was the last day of the nonth preceding Jay's departure
from Link Snacks, and, accordingly, was the date Jay's shares
wer e appr ai sed.

37



No. 2008AP2897

party waives his right to appeal when he accepts the fruits of a
judgment to which he my not be entitled if his appea

succeeds. " Stevens Constr. Corp. v. Draper Hall, 1Inc., 73

Ws. 2d 104, 111, 242 N.W2d 893 (1976). However, if the "order
or judgnment wunder which the person is granted a favor are
i ndependent and separable from those sought to be overturned,
then he my appeal a right denied in the trial court."

Wandotte Chem cal Corp., 66 Ws. 2d at 592.

80 The court of appeals reasoned that, because Jay had
accepted paynent for his shares in Link Snacks, Jay waived his
right to appeal the circuit court judgnment that granted Link
Snacks specific performance of the Buy-Sell Agreenent and denied
Jay's request for judicial dissolution. W affirmthe court of
appeals holding that Jay nmay not appeal the circuit court's
judgnent denying Jay's oppression claim but on different
gr ounds.

81 Link Snacks argues that Jay, by surrendering his

shares in Link Snacks under the Buy-Sell Agreenent, lost his
shar ehol der status. Consequently, Jay is no longer a Link
Snacks "shar ehol der" entitled to i nvoke Ws. St at.

§ 180.1430(2)(b). W agree.
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182 Wsconsin Stat. § 180.1430(2)(b) requires that a party
pursuing a dissolution claim be a "sharehol der."3 A
"sharehol der” is defined by the Wsconsin Business Corporation
Law as "the person in whose nane shares are registered in the
records of a corporation or the beneficial owner of shares to
the extent of the rights granted by a nomnee certificate on
file wwth a corporation.” § 180.0103(14).

183 On June 30, 2009, when Jay surrendered his shares in
Link Snacks under the Buy-Sell Agreenent, he was no |onger a
"sharehol der” in Link Snacks, as that term is defined by the
W sconsin Business Corporation Law. 3° Consequently, Jay no
| onger has standing to maintain an oppression claim under Ws.
Stat. § 180.1430(2)(b).

184 Jay does not dispute that he is no longer a
sharehol der in Link Snacks. He contends, however, that a party,
by |osing sharehol der status, does not |ose individual clains
that have fully accrued while the party was still a sharehol der.

Jay relies on one case, Notz v. Everett Smth Goup, Ltd., 2009

W 30, 316 Ws. 2d 640, 764 N.W2d 904, to support his argunent

34 As detailed above, whether Jay has standing to continue
to seek dissolution of Link  Snacks under W's. St at .
8§ 180.1430(2)(b) presents an issue of law. This is a matter of
statutory interpretation. The goal of statutory interpretation
is to ascertain and give effect to the legislature's intent.
Lake City Corp. v. Cty of Mequon, 207 Ws. 2d 155, 162, 558
N.W2d 100 (1997). To achieve this goal, the court first
resorts to the statute's plain |anguage. I|d.

%° Wsconsin's business corporation law is enconpassed in
Ws. Stat. Ch. 180 and is cited to as "Wsconsin Business
Corporation Law." See Ws. Stat. § 180.0101.
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that he maintains standing to appeal his judicial dissolution
claim  The holding of Notz, however, does not extend to Jay's
judicial dissolution claimand is therefore inapplicable to the
i nstant case.

185 Notz involved a mnority sharehol der who brought suit
against a majority shareholder, anong others, claimng that the
def endants had breached their fiduciary duties and had oppressed
the mnority shareholder wunder Ws. Stat. 8§ 180.1430(2)(b).

ld., 1T10. The circuit court in Notz dismssed Notz's breach of

fiduciary duty clainms but declined to dismss the judicial
di ssolution claim based on allegedly oppressive conduct. Id.
11. Both parties appealed the circuit court's order, and while
the appeal was pending, the defendant corporation initiated a
cash-out merger® under Ws. Stat. 8§ 180.1101(2)(c) and
180. 1103(3). Id., f12. The nerger was successful and
consequently stripped Notz of his shareholder status in the
def endant corporation. |1d. The court of appeals concluded that
Not z | ost standing because he was no |onger a sharehol der. On
appeal, however, this court reversed the court of appeals and
concluded that Notz had not |ost standing. I|d., {39.

186 Jay argues that, like Notz, his standing to bring a

judicial dissolution claim against Link Snacks vested when he

3¢ A cash-out nerger occurs when "Corporation A which hol ds
a controlling interest in Corporation B, uses its control to

nmerge Corporation B into itself or into a wholly owned
subsidiary, and the mnority shareholders in Corporation B are,
in effect, forced to sell their stock." 19 Am Jur. 2d

Cor porations § 2179.
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initially nmade the judicial dissolution claim at the circuit
court |evel. Jay, however, ignores a key distinction between
Notz and the instant case: the question of standing in Notz
centered on Ws. St at. § 180.1106(1)(d), whi ch  expressly
di scusses standing in the context of a cash-out nerger.

187 Wsconsin Stat. 8§ 180.1106(1)(d), the statute at issue

in Notz, provides:

A civil, crimnal, admnistrative, or investigatory
proceedi ng pending by or against any business entity
that is a party to the nerger may be continued as if
the nmerger did not occur, or the surviving business
entity may be substituted in the proceeding for the
busi ness entity whose exi stence ceased.

As the court in Notz enphasized, the statute was witten
specifically to preserve a claim in the event a party was
stripped of their status as a sharehol der.?

188 Unlike Notz, Jay's shareholder status was not |ost
because mmjority shareholders conpleted a cash-out nerger.
Wsconsin Stat. 8§ 180.1106(1)(d), which preserves a plaintiff's
standing in such a situation, is therefore inapplicable. The
applicable statute in the instant case is Ws. St at .

8§ 180.1430(2)(b), which expressly requires that a party be a

3" The statutory language of Ws. Stat. § 180.1106(1)(d),
which permts the shareholder's status as a sharehol der to vest
once suit has been brought against the defendant business
entity, is consistent with all other state jurisdictions. As we
have noted in other cases construing Ws. Stat. § 180.1106, this
provision is based on Mddel Business Corporation Act § 11.07,
"Effect of Merger or Share Exchange." See generally Model Bus.
Corp. Act Ann. 8 11.07 cnt. (4th ed. 2008) (Statutes) (listing
all fifty states as having adopted this rule under the Model
Busi ness Corporation Act).
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"shareholder” in order to bring a claim against a business
entity for judicial dissolution. Nothing in the statutory
| anguage of § 180.1430(2)(b) indicates a legislative intent to
allow a non-shareholder to bring a <claim for judicia
di ssol uti on.

189 Interpreting Ws. St at . 8§ 180.1430 to require a
plaintiff to be a shareholder in order to bring a judicial
dissolution claimis not only a straightforward reading of the
statute's plain | anguage; it is also the nost | ogi cal
interpretation given the statute's purpose. A sharehol der
oppression claim is, by definition, a claim brought by an
i ndi vi dual shareholder in his or her capacity as sharehol der for
injury done to his individual interests that arise out of his or
her share ownershi p.

190 The purpose of a sharehol der oppression claimis to
provide a nethod of recourse to mnority shareholders who are
subject to "burdensone, harsh, and wongful conduct” at the
hands of the mmjority sharehol der. By forcing a corporation to
dissolve, it enables a mnority shareholder to obtain value for
his or her shares. It is contrary to reason that a party could
assert a claim for judicial dissolution—an extrene renedy
wherein mnority shareholders may obtain value for their shares—
—agai nst a conpany in which the party owns no shares.

191 Jay argues that he was stripped of his sharehol der
status because of the order issued by the circuit court granting
specific enforcenent of the Buy-Sell Agreenent, and that he
never intended to lose his right to appeal his oppression claim
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The record supports Jay's argunent that he intended to maintain
his right to appeal his judicial dissolution claim for the
al l egedly oppressive conduct he suffered as a mnority
sharehol der in Link Snacks.

192 In the instant case, however, Jay's intention to
mai ntain standing to appeal the circuit court's judgnment denying
his oppression claim is irrelevant. Once Jay transferred his
shares to Link Snacks under the Buy-Sell Agreenment, he lost his
status as a shareholder in Link Snacks, and consequently | ost
standing to bring a judicial dissolution claim under Ws. Stat.
8§ 180.1430. Jay's intention to nmaintain standing does not trunp
the clear statutory |anguage of § 180.1430, which requires a
plaintiff to be a shareholder in order to bring a judicial
di ssol ution claim

193 The «circuit court concluded in Phase |1l of the
trifurcated trial that Jay had not, as a matter of |aw, been
oppressed by the mpjority shareholders in Link Snacks. Havi ng
reached the conclusion that Jay was not oppressed, the circuit
court granted specific enforcenent of the Buy-Sell Agreenent.
Under the terns of the Buy-Sell Agreenent, Jay surrendered his
shares in Link Snacks for the appraised fair market value of the
shares. Jay never argued that the Buy-Sell Agreenent was not a
val i d, enforceabl e agreenent. | nst ead, Jay's oppression
argunent has centered on being subject to "burdensone, harsh,
and wongful conduct"” that effectively "squeezed" Jay out of
Link  Snacks, thereby inproperly triggering the Buy- Sel
Agreenment. Having been allegedly "squeezed" out of the conpany,
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Jay seeks, under the judicial di ssolution statute, t he
di fference between the fair value of his shares in Link Snacks—
which he argues is a wdely accepted damages renedy in judicia
di ssolution cases—and the fair market value of his shares in
Li nk Snacks, which Jay is owed under the terns of the Buy-Sell
Agr eenent .

194 Jay's theory of damages for his oppression claimunder
Ws. Stat. § 180.1430 is well articulated, but the judicial
di ssolution statute sinply is not the proper vehicle in which to
bring his claim Jay is no |longer a sharehol der in Link Snacks.
Wsconsin Stat. 8§ 180.1430(2)(b) 1is a judicial dissolution
statute wherein shareholders may nove to dissolve a business
entity when they have been subject to oppressive conduct. e
therefore conclude that Jay does not have standing to appeal his
oppression cl ai munder 8§ 180.1430(2)(b).

C. Jay's Fiduciary Duty Damages Argunent

195 Jay next argues that the court of appeals erred in
hol ding that Jay, under the benefit-estoppel doctrine, waived
his right to appeal the circuit court's decision to |limt the
evidence Jay could present regarding his theory of danmages

relating to his breach of fiduciary duty clains against Jack and
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Troy. 3

The court of appeals denied Jay's appeal relating to his
fiduciary duty damages theory for the same reason it denied his
oppression claim relying on the principle that "a party waives
his right to appeal when he accepts the fruits of a judgnent to
which he may not be entitled if his appeal succeeds.” St evens

Constr. Corp., 73 Ws. 2d at 111

196 The court of appeals reasoned that Jay could not
prevail on his appeal of the circuit court's decision to limt
the evidence Jay could present regarding his fiduciary duty
damages theory relating to his breach of fiduciary duty clains
agai nst Jack and Troy unless specific enforcenment of the Buy-
Sell Agreenent was reversed. Therefore, because Jay already
accepted paynents under the Buy-Sell Agreenent, he waived his
right to appeal the <circuit court's decision to limt the
evidence Jay could present regarding his theory of danmages
relating to his breach of fiduciary duty clains against Jack and
Troy under the benefit-estoppel doctrine.

197 We conclude the court of appeals erred in dismssing
Jay's appeal of the circuit court's decision to |limt the

evidence Jay could present regarding his fiduciary duty damages

% On January 11, 2011, and June 16, 2011, Link Snacks
submtted letters to this court wth supplenental information
related to Jay's acceptance of benefits wunder the Buy- Sel
Agr eenent . On January 14, 2011, and June 20, 2011, Jay
submtted letters in response. For the reasons set forth bel ow,
we are not persuaded by Link Snack's argunment that Jay is barred
from raising his breach of fiduciary duty argunent because he
accepted benefits wunder the Buy-Sell Agreenent. Accordingly,
t hese post-argunent subm ssions need not be addressed.
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theory relating to his breach of fiduciary duty clains against
Jack and Troy on the basis of the benefit-estoppel doctrine. In
order to fully articulate why the court of appeals erred in its
decision to dismss Jay's appeal, it is necessary to explain
Jay's theory of damages relating to his breach of fiduciary duty
cl ai ns agai nst Jack and Troy in nore detail.

198 During Phase Il of the trifurcated trial, the jury
found that Jack and Troy breached fiduciary duties owed to Jay
as a mnority sharehol der. As damages for Jack's and Troy's
breach of fiduciary duties, Jay sought the difference between
the fair value of Jay's shares and the fair market value of
Jay's shares. Jay argues that the difference between the fair
value and the fair market value of his shares is a well-
established theory of damages in breach of fiduciary duty cases
and would effectively disgorge any profit that Jack and Troy
obtai ned by their tortious conduct.

199 The circuit court disagreed with Jay, and declined to

introduce Jay's theory of damages to the jury.3 On appeal, the

¥ In pretrial and trial rulings, the circuit court denied
Jay's request to present evidence to the jury in support of
Jay's fiduciary duty danmges theory. The circuit court
precluded Jay from offering evidence on the fair value of his
shares in Link Snacks and also rejected Jay's proposed danmages
i nstruction.

The circuit court reasoned that any error in excluding
Jay's fiduciary duty danmages theory fromthe jury was harm ess:
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court of appeals did not reach the substantive issue of whether
the circuit court erred in not accepting Jay's theory of damages
because it concluded Jay had waived his right to appeal under
t he benefit-estoppel doctrine.

100 As noted above, the benefit-estoppel doctrine holds
that "an appellant is not permtted to take an appeal when he
voluntarily accepts a benefit which is dependent upon that part
of the order or judgnment which he attacks on appeal." 1d. at
110.

101 Here, the benefits that Jay has accepted under the
Buy- Sel | Agreenent are not—+n any concei vabl e way—dependent on
the question of whether the circuit court erred in l[imting the
evidence Jay could present regarding his theory of danmages
relating to his breach of fiduciary duty clains against Jack and
Troy. For one, Jay is not appealing the specific enforcenment of
the Buy-Sell Agreenent under which Jay has received paynents for
his shares in Link Snacks. Under no scenario could the paynents

that Jay has received under the Buy-Sell Agreenment be put in

If the jury finds a breach of fiduciary duty, such a
finding by necessity probably requires a finding by
the Court that oppression occurred, thus entitling Jay
to full value as his renedy. At least that's what
appears to be the inplication from both the case |aw
and the other professional materials the Court has
read.

The circuit court concluded that Jay was |imted to seeking
as danmmges any dimnution in the value of his shares that he
could prove were caused by Jack and Troy's tortious conduct,
plus any "perks" that Jack and Troy received but that Jay was
deni ed.
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j eopardy by pursuing his appeal of the circuit court's decision
to limt the evidence Jay could present regarding his theory of
damages relating to his breach of fiduciary duty clains against
Jack and Troy. And as this <court explained in Stevens

Construction, "[a]s long as the party accepting noney has not

put his right to that noney in jeopardy in his own appeal, there
is no waver . . . ." 1d. at 111

1102 Furt her, Jay's fiduciary duty danages ar gunent
i nvol ves what Jack and Troy allegedly owe Jay in tort damages
The specific enforcenent of the Buy-Sell Agreenent, which is not
even being challenged on appeal, involves what Link Snacks
contractually owes Jay under the Buy-Sell Agreenent. Put
sinply, Jay's appeal of the circuit court's decision to limt
the evidence Jay could present regarding his theory of damages
relating to his breach of fiduciary duty clains against Jack and
Troy and the specific performance of the Buy-Sell Agreenent—the
enforcenent of which Jay is not appealing—are different clains
involving different parties.* Therefore, if Jay was successful
in his appeal of the circuit court's decision to limt the
evidence Jay could present regarding his fiduciary duty damages
theory relating to his breach of fiduciary duty clains against
Jack and Troy, the benefits he has accepted under the Buy-Sell

Agr eenment woul d, wi t hout guesti on, remain unt ouched.

0 See, e.g., Rley v. Lawson, 210 Ws. 2d 478, 489, 565
N.W2d 266 (Ct. App. 1997) (holding that the appeal of clains
involving different defendants could proceed because they did
not challenge the judgnment relating to the benefit).
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Consequently, the benefit-estoppel doctrine is inapplicable to
Jay's appeal of the circuit court's decision to |imt the
evidence Jay could present regarding his theory of danmages
relating to his breach of fiduciary duty clains against Jack and
Tr oy.

1103 W therefore reverse and remand to the court of
appeals to decide Jay's appeal of the circuit court's decision
to limt the evidence Jay could present regarding his theory of
damages relating to his breach of fiduciary duty clains against

Jack and Troy.*

4l Justice Ziegler's concurrence notes that the circuit

court was statutorily required, pur suant to Ws. St at .
§ 805.15(6), to order a new trial because neither Jay, Link
Snacks, nor L.S. 1. accepted the circuit court's reduction of the

punitive danages the jury awarded each of them
W sconsin Stat. 8§ 805.15(6) provides:

If a trial court determnes that a verdict s
excessi ve or i nadequate . . . the court shal |
determine the anmount which as a matter of law is
reasonable, and shall order a new trial on the issue
of danmages, unless within 10 days the party to whom
the option is offered elects to accept judgnent in the
changed anount.

We acknowl edge that the unanbi guous |anguage of Ws. Stat.
8 805.15(6) required the circuit court to grant the parties "the
option of remtting the excess over and above such sum as the
court [ had] det er m ne[ d] [ was] t he reasonabl e anount
of . . . damages, or of having a new trial on the issue of
damages. " Powers v. Allstate Ins. Co., 10 Ws. 2d 78, 92, 102
N.W2d 393 (1960) (subsequently codified in Ws. St at.
8 805. 15(6)). Prior to announcing its decision to remt the
punitive damages against Jay and Jack, the circuit court noted
it was "run[ning] a considerable risk"”™ by doing so. The record
is silent as to what specific risk the circuit court perceived
it was taking.
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V.  CONCLUSI ON

104 Accordingly, we hold the follow ng:

(1) The circuit court erred in remtting the award of
puni tive damages agai nst Jack. The circuit court's reliance on
Treadway in considering Jack's tardy postverdict notion was
m spl aced. Treadway does not apply to nulti-phase civi

actions, such as the instant case. Further, we would decline to

Al though the ©precise nature of the «circuit court's
perceptions are unknown to us, we can say with certainty that we
share its general observation that it took a considerable risk
when it ordered a reduction in the respective parties' punitive
damages awards w thout simnultaneously providing them with the
option of a new trial. Specifically, the risk the circuit court
took was that one or nore of the parties would seek appellate
relief fromthe circuit court's failure to offer the option of a
new trial on the issue of danmages and that such a new trial
woul d be ordered. This, however, the parties did not do.

That being said, it would not be appropriate for us to
order a new trial. First, no party asked the circuit court to
reconsider its failure to conmply with Ws. Stat. § 805.15(6).
Second, no party requested the court of appeals to direct the
circuit court to order a new trial pursuant to 8 805.15(6).
Finally, no party has made the argunment to us that they are
entitled to a new trial on the issue of danages pursuant to
§ 805. 15(6).

W think it nore prudent to follow our 1ong-standing
practice of refraining from taking up issues which have been
nei ther presented nor argued before us, and accordingly, do not
remand to the circuit court for a new trial on the issue of
damages. See Dairyland G eyhound Park, Inc. v. Doyle, 2006 W
107, 9335, 295 Ws. 2d 1, 719 N W2d 408 (Roggensack, J.,
concurring in part, dissenting in part) ("As various nenbers of
this court have said, we should not 'reach out and decide
i ssues' that were not presented to the court by the parties").
See also Bartley v. Thonpson, 198 Ws. 2d 323, 341-42 n.10, 542
N.W2d 227 (C. App. 1995) (holding that the court wll not
consider an issue that the parties failed to devel op).
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extend the bright-line rule of St. John's Hone in order to limt

the discretion of the clerk of «circuit court in accepting
pl eadi ngs received after usual business hours. Accordingly, we
affirm the court of appeals in its conclusion the circuit court
i nproperly considered Jack's postverdict notion.

(2) The court of appeals properly rejected Jay' s oppression
claim under Ws. Stat. 8§ 180.1430(2)(b). W do not address,
however, whether Jay waived his right to bring his oppression
clai m under the benefit-estoppel doctrine because we concl ude he
does not have standing to appeal his oppression claimunder Ws.
Stat. 8§ 180.1430(2)(b). The statutory |anguage of Ws. Stat.
8§ 180.1430(2)(b) <clearly states that a party nust be a
"shareholder” in order to seek judicial dissolution of a
cor porati on. Jay lost his status as a shareholder in Link
Snacks when he surrendered his shares wunder the Buy- Sel
Agr eenent . Therefore, we affirm the court of appeals on this
i ssue, but on different grounds.

(3) Jay did not, under the benefit-estoppel doctrine, waive
his right to appeal the circuit court's decision to |limt the
evidence Jay could present regarding his theory of danmages
relating to his breach of fiduciary duty clains against Jack and
Tr oy. The contractual obligations set forth in the Buy-Sell
Agreenent, which were enforced by the circuit court, would not
be affected if Jay, on appeal, were successful in arguing that
the circuit court erred in limting the evidence Jay could
present regarding his theory of damages relating to his breach
of fiduciary duty clains against Jack and Troy. Consequent |y,
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the benefit-estoppel doctrine is inapplicable to Jay's appeal of
the circuit court's decision to limt the evidence Jay could
present regarding his fiduciary duty damages theory relating to
his breach of fiduciary duty clains against Jack and Troy. e
therefore reverse and remand to the court of appeals to decide
whether the circuit court erred in limting the evidence Jay
could present regarding his theory of damages relating to his
breach of fiduciary duty clains against Jack and Troy.

By the Court.—Fhe decision of the court of appeals is

affirmed in part, reversed in part, and cause renmanded.
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1105 ANN WALSH BRADLEY, J. (concurring). | agree wth
the majority that the circuit court inproperly considered Jack's
untimely notion after verdict, that Jay may no |longer nmaintain a
claim for judicial dissolution, and that benefit-estoppe
doctrine does not preclude Jay from appealing the circuit
court's decision to limt the evidence he could present in
support of his breach of fiduciary duty clains.

1106 For the reasons set forth in Justice Zegler's
concurrence, | join her conclusion that the <court should

overrule Ganado v. Sentry Insurance, 228 Ws. 2d 794, 599

N.W2d 62 (1999) and prospectively apply the bright-line rule

articulated in St. John's Hone of MIlwaukee v. Continental

Casualty Co., 150 Ws. 2d 37, 441 N.W2d 219 (1989), to circuit

court clerks.

107 | do not join Justice Ziegler's concurrence because |
woul d not address the applicability of Ws. Stat. 8 805.15(6).
See Justice Ziegler's concurrence, 1140. Nei ther party
addressed the applicability of that statute in his argunent to
this court. Accordingly, | respectfully concur in the mandate.

7108 I am authorized to state that Chief Justice SH RLEY S.
ABRAHANMSON j oi ns this concurrence.
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17109 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). | join
the conclusions of the majority opinion, nanely that (1) the
circuit court inproperly considered Jack Link's untinely notion
after verdict; (2) Jay Link does not have standing to appeal his
oppression claim under Ws. Stat. 8§ 180.1340(2)(b); and (3) Jay
did not waive his right to appeal fromthe circuit court's order
that precluded him from introducing to the jury his theory of
damages for breach of fiduciary duty. See majority op., {11.

110 As to the first issue, however, | wite separately and
concur because | believe this case underscores the disparate
treatnent that can result under the court of appeals' rationale

in Ganado v. Sentry Insurance, 228 Ws. 2d 794, 599 N W2d 62

(C. App. 1999). Unlike the majority, | would overrule G anado
and, in the future, apply the bright-line rule articulated in

St. John's Hone of MIwaukee v. Continental Casualty Co., 150

Ws. 2d 37, 441 N W2d 219 (1989), to the clerks of <circuit
court.* A clerk of circuit court has the discretionary authority

to accept papers after-hours but cannot exercise the judicial

YIn light of the fact that Granado v. Sentry |nsurance, 228
Ws. 2d 794, 599 N W2d 62 (C. App. 1999), is a published
decision and that in the past clerks of circuit court have filed
papers received after the normal business hours, | concur wth
the majority's holding in the instant case. See St. John's Hone
of MIlwaukee v. Cont'l Cas. Co., 150 Ws. 2d 37, 43-44, 441
N.W2d 219 (1989). For future cases, however, | would apply the
bright-line rule in St. John's Hone to clerks of circuit court.

Chief Justice Shirley S. Abrahanmson, Justice Ann Wil sh

Bradl ey, Justice N Patrick Crooks, and | overrule G anado.
Accordingly, the mpjority of this court holds that Ganado is
overruled and the bright-line rule in St. John's Hone

prospectively applies to clerks of circuit court.

1
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power to determne whether such papers were tinely filed.
Rat her, even if papers are sonehow delivered to the clerk after-
hours, the clerk should treat the papers as having been filed on
the foll ow ng business day.

111 A clerk of circuit court should strive to treat all
litigants the sane. When access to the clerk, rather than
courthouse hours, is determ native of whether papers are tinely
filed and thus can be considered by the circuit court judge, the
result is wunequal treatnent under the |[|aw Equal treatnment
under the law is fundanental to our system of justice, and |
cannot support a practice that operates otherw se.

| . PROCEDURAL HI STORY

1112 To explain ny position, it is necessary to first
recount certain aspects of this case's procedural history.

113 On July 9, 2008, after a six-week trial, a jury found,

inter alia, that Jack breached his fiduciary duties to Jay and

that Jay breached his fiduciary duties to Link Snacks, Inc.
(Li nk Snacks) and to L.S.I., Inc. (L.S.1.).2

1114 To conpensate Jay for the danage caused by Jack's
breach of fiduciary duties, the jury awarded Jay $736, 000. In
addition, upon finding that Jack acted naliciously toward Jay,
the jury awarded Jay $5, 000,000 in punitive danmages.

1115 At the sane tine, to conpensate Link Snacks and L.S.I.
for the damage caused by Jay's breach of fiduciary duties, the

jury awarded each conpany $1. In addition, upon finding that

2 Link Snacks was then owned by Jack, Troy, and Jay Link
and L.S.I. was then owned by Troy and Jay Link.

2
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Jay acted maliciously toward Link Snacks and L.S. 1., the jury
assessed a total of $5,000,000 in punitive damages agai nst Jay—
$3,500,000 to be paid to Link Snacks and $1,500,000 to be paid
to L.S. |.

1116 Consequently, wth regard to punitive danages, the
jury verdict effectively created a wash. That is, the jury
awarded Jay $5,000,000 in punitive danages and, at the sane
time, assessed $5,000,000 in punitive danages agai nst Jay.

1117 After the verdict was announced, the circuit court
specifically instructed the parties that, pursuant to Ws. Stat.
§ 805.16(1),% any notions after verdict nust be filed within 20
days. In other words, the parties were required to file their
notions after verdict by July 29, 2008.

1118 Jack and Jay filed cross notions after the verdict.
In relevant part, both Jack and Jay sought a new trial under
Ws. Stat. § 805.15(6),* arguing that the punitive damages

assessed agai nst them were grossly excessi ve.

® Wsconsin Stat. § 805.16(1) states: "Mtions after verdict
shall be filed and served within 20 days after the verdict is
rendered, unless the court, within 20 days after the verdict is
rendered, sets a longer tine by an order specifying the dates
for filing notions, briefs or other docunents."” In this case,
within 20 days after the verdict was rendered, the circuit court
did not set a longer time for the parties to file their nptions
after verdict.

* Wsconsin Stat. § 805.15(6) provides:

Excessive or |nadequate Verdicts. If a trial court
determnes that a verdict is excessive or inadequate,
not due to perversity or prejudice or as a result of
error during trial (other than an error as to
damages), the court shall determne the anmount which
as a matter of law is reasonable, and shall order a
new trial on the issue of damages, unless within 10
3
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1119 The business hours of the Washburn County derk of
Circuit Court are 8:00 a.m to 4:30 p.m, Mnday through Friday,
excluding |egal holidays. On July 29, 2008, the 20th day after
the jury rendered its verdict in this case, at 4:17 p.m, Jay's
attorney called the office of the Wshburn County Cerk of
Circuit Court, informng the clerk that he was on his way to the
courthouse to file Jay's notion after verdict. Jay filed his
notion at 4:32 p.m, tw mnutes after the office closed.
Neverthel ess, the clerk of circuit court accepted Jay's filing
and stanped the notion as being filed on July 29, 2008. The
clerk explained, "I find that [Jay's attorney's] docunents were
filed in a timely manner on July 29, 2008 due to the fact that
his office had given the clerk of court office a call regarding
the filing . "

1120 Jack, on the other hand, muiled his notion after
verdict from Chicago to the Washburn County Clerk of GCircuit
Court. The nmotion was mailed on July 29, 2008, but it was not
received and filed by the clerk until July 30, 2008, at 11:19

a. m

1121 On July 31, 2008, the circuit court, sua sponte,

i ssued an order finding that both Jack's notion after verdict
and Jay's notion after verdict were filed after the Wshburn

County Cerk of Circuit Court officially closed on July 29,

days the party to whomthe option is offered elects to
accept judgnent in the changed anount. If the option
is not accepted, the time period for petitioning the
court of appeals for leave to appeal the order for a
new trial under ss. 808.03(2) and 809.50 comrences on
the |l ast day of the option period.

4
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2008. The circuit court concluded that it |acked conpetency to
consi der Jack's notion because the notion was filed on July 30,
2008, one day after the strict 20-day deadline set forth in Ws.
Stat. § 805.16(1). However, the circuit court concluded that
Jay's nmotion was tinely filed. The circuit court reasoned,
“"[The clerk of circuit court] filed the pleading and this Court
is bound by the date stanped by the derk."

122 On August 6, 2008, the circuit court reconsidered its
earlier ruling and decided to consider the nerits of Jack's
notion after verdict—+n addition to the nerits of Jay's notion
after verdict. The circuit court concluded that the punitive
damages assessed agai nst bot h Jack and Jay wer e
unconstitutionally excessive and that a nore appropriate ratio
bet ween the conpensatory damages and punitive danages is one to
one. Consequently, the circuit court reduced the parties’
punitive danages awards as follows: the court reduced Jay's
puni ti ve damages award from $5, 000,000 to $736,000 (equal to his
award of conpensatory damages); the court reduced Link Snacks'
puni tive damages award from $3,500,000 to $1 (equal to its award
of conpensatory danages); and reduced L.S.l1.'s punitive danages
award from $1,500,000 to $1 (equal to its award of conpensatory
damages) . As a practical matter, after the circuit court's
remttitur of the punitive damages awards, the awards were no
| onger a wash as far as Jay was concerned; rather, the circuit
court's reduction created a $735,998 award in Jay's favor.

1123 Notably, the «circuit court remtted the punitive

damages awards w thout ordering a new trial on the issue of
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damages, as expressly directed in Ws. Stat. § 805.15(6).
Moreover, the parties never elected to accept judgnent in the
remtted amount. See § 805.15(6). To the contrary, the parties
cross-appealed the «circuit court's order reducing their
respective punitive danmages awar ds.

1124 The court of appeals reversed the circuit court's
order reducing Jay's punitive damages award and affirned the
circuit court's order reducing Link Snacks and L.S.I.'s punitive

darmages awar ds. N. Air Servs., Inc. v. Link, No. 2008AP2897

unpublished slip op. (Ws. C. App. Nov. 17, 2009). The court
of appeals concluded that the circuit court |acked conpetency to
reduce Jay's punitive danages award because Jack's notion after
verdict was untinely. Id., 94. Cting Ganado, the court of
appeal s dism ssed Jack's argunent that his notion should be
considered tinely if Jay's notion, also filed late, was

considered tinely:

Jay's notion . . . was filed on the twentieth day just
m nutes after the clerk's office closed, after counsel
had called the office while it was open to inform the

clerk the notion was on its way. The clerk placed a
menmo in the file stating the clerk exercised
discretion to accept the nmotion for filing. e

recogni zed the clerk's discretion to do so in G anado,
228 Ws. 2d at 797, 800. Nothing about the acceptance
of Jay's filing presents any inequality vis-a-vis
Jack's tardy filing the foll ow ng day.

N. Alr Servs., Inc., No. 2008AP2897, unpublished slip op., 111

Accordingly, the court of appeals ordered the circuit court to
reinstate the full $5,000,000 punitive danages award to Jay.
Id., 11
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125 This case is before the suprene court today on Jack
and Jay's cross-appeals, largely because the clerk of circuit
court deemed tinely one of the two |late notions after verdict.

1. ANALYSI S

1126 The mpjority affirns the decision of the court of
appeals that reversed the circuit court's order reducing Jay's
punitive danmages award. Mpjority op., 9711, 74. | agree with
that result. As the court of appeals correctly recognized, the
circuit court |acked conpetency to consider Jack's notion after
verdi ct because the notion was not tinely filed; the notion was
filed on July 30, 2008, one day after the 20-day deadline set
forth in Ws. St at . § 805.16(1). See  Ahrens-Cadill ac

O dsmobile, Inc. v. Belongia, 151 Ws. 2d 763, 766-67, 445

N.wW2d 744 (C. App. 1989) ("[T]he trial court loses its
conpetency to consider postverdict notions filed after the
twenty day deadline, unless the court has granted an extension
within that tinme.").

1127 At the same tinme, the mpjority declines to adopt a
bright-line rule that if any docunents or papers are delivered
or received in the office of the clerk of circuit court after
the specified closing time, they will be treated as having been

filed on the following day. See St. John's Hone, 150 Ws. 2d at

44, Under that bright-line rule, both Jack's notion after
verdict and Jay's notion after verdict would be deened filed on
July 30, 2008, and hence would be untinely. Instead of adopting
that bright-line rule, the majority adopts the court of appeals’

rationale in Ganado, concluding that "it is within the clerk of
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circuit court's discretion as an elected constitutional officer
to accept and file pleadings received after the end of wusual
business hours, so long as that discretion is exercised
reasonably and is wthin the guidelines provided by the
| egi sl ature.” Mpjority op., 173. The majority reasons that
“"[t]he instant case is a prime exanple of why this flexible
approach is preferable to Jack's proposed bright-line rule.”
Id., f72. | respectfully disagree. In fact, | believe this
case underscores the disparate treatnent that can result under
the court of appeals' rationale in G anado. | would overrule
Granado and, in the future, apply the bright-line rule

articulated in St. John's Hone to the clerks of circuit court.

1128 To nore fully explain ny position, | begin by
di scussing why | believe Granado is not grounded in the |aw I
then turn to the instant case and di scuss why it underscores the
di sparate treatment that can result under the rationale in
Granado, now adopted by the majority.

A. Granado is not grounded in the |aw.

1129 This court has made clear that the acts of the clerk
of circuit court are "mnisterial and clerical,” and the clerk
"may not exercise judicial power except in accordance with the
strict |anguage of a statute conferring such power upon him™

Pac. Nat'l Fire Ins. Co. v. Irmager, 254 Ws. 207, 212, 36

N.W2d 89 (1949); see also State v. Prihoda, 2000 W 123, 922,

239 Ws. 2d 244, 618 N W2d 857, Ham | ton v. Dl LHR, 56

Ws. 2d 673, 682, 203 Nw2d 7 (1973); State v. D ckson, 53

Ws. 2d 532, 540-41, 193 N.w2d 17 (1972); State v. Johnston,
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133 Ws. 2d 261, 265, 394 N WwW2d 915 (¢Ct. App. 1986) .
M nisterial acts are, by definition, non-discretionary. See

State ex rel. J. H Findorff & Son, Inc. v. Circuit Court for

M| waukee Cnty., 2000 W 30, 9120, 233 Ws. 2d 428, 608

N. W2d 679; Johnston, 133 Ws. 2d at 267; Black's Law Dictionary

1011 (7th ed. 1999).

1130 Nevert hel ess, in G anado, the court of appeals
determned that the clerk of circuit court is entitled to sone
discretion in the discharge of its duties, including the
requirement under Ws. Stat. § 59.40(2)(a)® that a paper be
"properly deposited" before a clerk may file it.® 228 Ws. 2d at
804- 05. For purposes of reviewing the clerk's exercise of its
di scretion under § 59.40(2)(a), the court of appeals concluded
t hat "the further renoved from an office's legislative
gui delines and usual business hours a transaction occurs, the
less likely it is that the papers have been properly deposited.”
Id.

1131 The Granado court recognized that the authority of the
clerk of circuit <court is conferred and Ilimted by the
legislature, id. at 800, but neverthel ess expanded the clerk's

authority under Ws. St at. 8§ 59.40(2)(a) to include the

> Wsconsin Stat. § 59.40(2) provides, in relevant part,
that "[t]he clerk of circuit court shall: (a) File and keep al
papers properly deposited with him or her in every action or
proceedi ng unless required to transmt the papers. "

® Notably, the court of appeals' decision in G anado nakes
no nention of the word "mnisterial." See 228 Ws. 2d 794. The
majority too dismsses the concept, acknowledging only in a
footnote that the acts of the clerk of <circuit court are
mnisterial and clerical. Majority op., 173 n.31.

9



No. 2008AP2897. akz

discretion to accept papers after-hours and nmake a judicially-
binding determ nation whether such papers are "properly

deposited. "’

In doing so, the Ganado court ignored the
distinction between a clerk's discretionary authority to stay
after-hours and physically accept delivery of papers and the
judicial power to determ ne whether such papers were tinely
filed. | ndeed, under the rationale in Ganado, a clerk's
di scretionary determ nation that a paper delivered after-hours
is or is not "properly deposited” has the effect of conferring

or depriving a circuit court's conpetence under Ws. Stat.

§ 805.16(1) to consider a notion after verdict. See Ahrens-

Cadillac Odsnmobile, 151 Ws. 2d at 766. Absent  express

statutory authority, a clerk may not exercise such judicial
power. Ilrmger, 254 Ws. at 212.

1132 For these very reasons, in St. John's Hone, this court

recogni zed that "the tineliness of the filing of a petition for
review should not be governed by happenstance.” 150 Ws. 2d at
43. W noted that the clerk of the suprene court has been
designated to receive petitions for review and that "the tinely
filing of a petition for review is necessary to invoke this
court's appellate jurisdiction.™ Id. at 42. Concer ned about
unpredictability and the potential for abuse, we "reject|[ed] —as

too problematic and cunbersome—any rul e which woul d condone the

" Likewi se, the majority acknow edges that the discretion of
the clerk of circuit court nust be "legislatively-prescribed,"
majority op., 970 n.29, but then inappropriately expands the
di scretion to accept filings after-hours into the authority to
determ ne whether such filings are tinely. See id., 71

10
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after-hours delivery and receipt of a petition for review " Id.
at 43-44. I nstead, we adopted a bright-line rule that if any
docunents or papers are delivered or received in the office of
the clerk of the suprene court after the specified closing tine
of 5:00 p.m, they will be treated as having been filed on the

follow ng day. |d. at 44.

1133 In the future, | would apply this same bright-1ine
rule to the clerks of circuit court. \Wiile a clerk of circuit
court has the discretionary authority to accept papers after-
hours, such papers should be treated as having been filed on the

fol |l owi ng busi ness day.

B. This case underscores the disparate treatnent that can
result under the rationale in G anado, now adopted by
the majority.

1134 To appreciate the potential for unpredictability and
abuse under the rationale in Ganado, one need not |ook any
further than the instant case and the result advanced by the
maj ority opinion.

1135 A jury found that Jack acted maliciously toward Jay
and that Jay acted maliciously toward Link Snacks and L.S.I.
They calculated punitive damages accordingly and effectively
created a wash, awarding Jay $5,000,000 and at the sanme tine

assessing $5,000,000 against Jay. It must be renenbered that

“"[1]n punitive damages, as in damages for pain and suffering,

the law furnishes no nechanical | egal rule for their
measur enent . The anpbunt rests initially in the discretion of
the jury." Fahrenberg v. Tengel, 96 Ws. 2d 211, 236, 291

N.W2d 516 (1980).

11
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1136 Jack and Jay filed cross notions after the verdict,
both of which were delivered to the Washburn County Cerk of
Circuit Court after the office officially closed on July 29,
2008, the 20th day after the jury rendered its verdict in this
case. Still, in an act of discretion upheld by the mgjority,
the clerk found that Jay's notion was tinely filed. As a
result, the clerk effectively conferred conpetence upon the
circuit court to consider Jay's otherwise late notion. The
ef fect was considerable. The circuit court agreed with Jay that
t he $5, 000,000 assessed against him was grossly excessive and
consequently reduced Link Snacks and L.S.I.'s punitive danmages
awards to $1, creating a one to one ratio between their
conpensatory damages and punitive danmages. Wiile this court has

recogni zed that "a reasonable relationship"” between the anount
of conpensatory danages and the anount of punitive damages is
requi red, we have also specifically "reject[ed] the notion that
courts can use a multiplier, or fixed ratio of conpensatory-to-
punitive damages or crimnal fines-to-punitive danages, to
calculate the anount of reasonable punitive danages.” Mynt .

Conputer Servs., Inc. v. Hawkins, Ash, Baptie & Co., 206

Ws. 2d 158, 194, 557 N.W2d 67 (1996).

1137 Because Jack's nmotion after verdict was not tinely
filed, the circuit court |acked conpetence to consider it, and
Jay's punitive damages awar d remai ns at $5, 000, 000.
Consequently, as far as Jay is concerned, what was once a wash
calculated by the jury is now a $4,999,998 award in his favor.

That near $5,000,000 difference is the result of the clerk of

12
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circuit court's discretionary determnation that Jay's notion
after verdict was tinely fil ed.

1138 What is nore, the circuit court remtted Link Snacks
and L.S.1.'s punitive danmages awards w thout providing the
parties the option of a new trial on the issue of damages, as
statutorily mandated. See Ws. Stat. § 805.15(6); Mnt.
Conmputer Servs., 206 Ws. 2d at 175 & n. 14.

1139 The disparate treatnment between Jack and Jay is
potentially conmpounded if only Jay gets a new trial on the issue
of damages. The mpjority remands this case to the court of
appeals for a determnation of whether the circuit court erred
by precluding Jay from introducing to the jury his theory of
damages for breach of fiduciary duty. See mgjority op., 9199,
103. If the court of appeals answers that question in the
affirmative, it seens that this case nust at |east be renanded
to the circuit court for a new trial on the issue of Jay's
damages for Jack's breach of fiduciary duties.?®

1140 As a practical nmatter, on remand, regardless of how
the court of appeals decides the evidentiary issue of whether
the circuit court erred by precluding Jay from introducing to

the jury his theory of damages for breach of fiduciary duty,

8 What remmins unclear is whether all parties herein would
receive a new trial on the issue of damages such that the jury
would hear the entire body of evidence, or whether it is
contenplated that only Jay is to receive a new trial on danages
for Jack's breach of fiduciary duties. In other words, while
Link Snacks and L.S.1. had their punitive danages awards reduced
to $1 without the benefit of a new trial on damages pursuant to
Ws. Stat. 8§ 805.15(6), my Jay now obtain a new trial on
damages and potentially receive an even nore lucrative jury
verdi ct—wi thout the jury being able to hear the whole story?

13
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this case could very well be sent back to the circuit court for
a new trial on the issue of danages because of the circuit
court's failure to abide by the statutory requirenents in Ws.
Stat. 8§ 805.15(6). The circuit court remtted the punitive
damages awards wi thout providing the parties the option of a new
trial on the issue of damges, as statutorily mandated in
§ 805. 15(6). Pursuant to 8§ 805.15(6), when the circuit court
determines that a verdict 1is excessive, "the «court shal

determ ne the anobunt which as a matter of law is reasonable, and

shall order a new trial on the issue of danmages, unless within

10 days the party to whomthe option is offered elects to accept

judgnment in the changed anount.” (Enmphasi s added.) In this
case, neither Jay, Link Snacks, nor L.S.I. accepted judgnment in
t he changed anount. It follows that the court of appeals my

need to address whether a new trial on the issue of damages is
the proper renmedy in this case and for whom®

141 In sumary, this disparate treatnment is the upshot of
the clerk of circuit court's discretionary determ nation, upheld
by the mjority, that Jay's notion after verdict was tinely
filed. In contrast, under a bright-line rule that any papers
received in the office of the clerk of circuit court after the
specified closing time will be treated as having been filed on

the followi ng day, both Jack's notion after verdict and Jay's

® The court of appeals may need to address whether the
circuit court nonetheless had the authority to adjust al
parties' punitive danages awards, even though the circuit court
was deciding only Jay's notion after verdict brought under Ws.
Stat. 8§ 805.15(6).

14
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notion after verdict would have been deenmed untinely. I n that
case, the circuit court would have | acked conpetency to consider
both notions, and the jury verdict would have stood. | favor
that equitable result over the result advanced by the majority
t oday.

142 For the foregoing reasons, | respectfully concur.

1243 1 am authorized to state that Justice N PATRICK

CROCOKS joins this concurrence.

15
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